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From Reconciliation to Economic Reconciliation: The
Rise of a State Project and Its Limits
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government and private enterprise. Focusing on the self-directed
Indigenous tobacco industry, which operates outside of Canadian
legal frameworks, | explore how the state project of reconciliation
is evolving to play a greater role in delimiting Indigenous
economic authority and jurisdiction.

Introduction

The Canadian government suggests it is on a path of Indigenous-state reconciliation,
but its reconciliatory framework is fraught with contradiction. The 2015 Government
of Canada “Speech from the Throne” that opens Parliament included the following
passage: “Because it is both the right thing to do and a certain path to economic
growth, the Government will undertake to renew, nation-to-nation, the relationship
between Canada and Indigenous peoples”! Representative of contemporary discourses
of reconciliation, this statement conveys timeliness, achievement, and hope. It also
links reconciliation to a capitalist economic program.

In this article, I consider the economic framework of Canadas policy for
Indigenous-state reconciliation. I explore how the state project of reconciliation is
evolving to actively regulate First Nations economies, and I highlight incongruences
between this focus and the discourses of renewal and recognition through which
the project is framed. Although popularly associated with moments of apology and
commemoration that appear unconnected to economic policy, Canada’s project of
reconciliation is evolving, with growing emphasis on its economic dimensions.?
Emergent use of the term “economic reconciliation” marks developing linkages
between reconciliation and capital.® Increasingly, the project carries fiscal expectations
for Indigenous Peoples and economic potential for government and private enterprise.
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The way that reconciliation is understood and defined in law and popular thought
is evolving in response. In 2023, the federal budget allocated $5 million to Indigenous
Services Canada for the development of an “Economic Reconciliation Framework
with Indigenous partners that will increase economic opportunities for Indigenous
Peoples, communities, and businesses”* Similarly, transnational capital enterprises
publicly align themselves with state policies on Indigenous rights.®

In an era that “extends capital to all spheres of life,” integrating Indigenous people
and economies into the liberal-capitalist order subtends the project of reconciliation.®
Yet not all Indigenous economies are welcomed within the state’s reconciliatory
frame. Radcliffe notes extreme variegation in contemporary Indigenous-state—capital
economic relationships.” Corporate-First Nations resource projects are broadly cham-
pioned while independent Indigenous fisheries draw anger and violence.® Why are
some Indigenous economies lauded while others are vilified? I suggest there is more
to the state project of reconciliation than creating strong First Nations economies.
Instead, the project sanctions specific economic subjects and jurisdictional authorities,
but at the expense of others, such as the authority to manage the economic juris-
diction of commercial trade. I explore how reconciliation as a state project is evolving
to play a greater role in delimiting Indigenous economic authority and jurisdiction.

At odds with state visions for the economic development of First Nations are
self-directed Indigenous economies operating under a sovereign ethos, in which land
and resources are used not only for their material value but also to infuse Indigenous
polities with form and force.” These are “assertions-based” economies that do not
observe Canadian legal and regulatory frameworks.!” Neither seeking nor enjoying
state sanction, assertions-based economies enunciate sovereign political capacity as
they accumulate wealth. I consider how the workings of assertions-based Indigenous
economies in fisheries, and in the cannabis and tobacco industries outstrip the
representational, material, and legal limits of the state project for Canadian-Indigenous
reconciliation, regardless of its growing fiscal emphases. Focusing on the Indigenous
tobacco industry, particularly as it operates within Kanyen'keha:ka (Mohawk) com-
munities, I foreground a billion-dollar economy rooted in historical practices, inter-
national agreements, differential tax law on reserves, and contemporary understandings
of polity that are not acclaimed, but criminalized by the state. According to Public
Safety Canada, the assertions-based tobacco industry “contribut[es] to the prolifer-
ation of organized crime [...] undermin(es] the local legitimate economy and evad|es]
taxes that support Canadas social programs.”!' As the subject of state censure, the
Indigenous tobacco industry appears to test the core market truism that “capital
will tolerate all manner of exchange [...] so long as [it] does not restrict accumu-
lation for accumulation’s sake.”!?

To curtail the assertions-based Indigenous tobacco industry, the Canadian
government relies on strategies of criminalization and, more recently, joint regu-
latory agreements with First Nations on the licensure of producers and retailers,
taxation rates and remittance authorities, as well as local compliance and enforce-
ment mechanisms.!> Agreements emphasize price parity between reserve and
provincial retailers and legislative compatibility between First Nations bylaws and
provincial and federal laws such as the Criminal Code of Canada. I have reviewed
antitobacco legislation, jurisprudence, and First Nations-provincial regulatory
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agreements. Each provides insight into the significance of tobacco economies for
First Nations and the tensions between government and community perspectives
regarding their regulation. I hope that adjusting the vantage point from the
content of Canada’s project of economic reconciliation to what has been excluded
encourages more complex understandings of Indigeneity and the political economy
of reconciliation.'* Coulthard notes that the core focus of the Canadian reconcil-
iation project is making Indigenous expressions of polity consistent and compatible
with the Crown’s overarching and “unilateral assertion of sovereignty”! I suggest
the promise of economic reconciliation is similarly conditional on consistency
and compatibility. Economic reconciliation elevates Indigenous economies that are
ideologically and functionally compatible with corporate capitalist systems of
regulation and growth, while vilifying the economies of Indigenous people who
will not relinquish commitments to sovereign self-authorization, regardless of
whether they are capitalist in nature. Before considering how the industry breaches
the government’s terms for reconciled Indigenous-state relations, it is useful to
reflect on the sociopolitical context from which the reconciliation project emerged
and continues to operate.

Canada’s project of reconciliation

As a contemporary conceptual hallmark, reconciliation is widely embraced and com-
mitments to achieving it are found in legislation, corporate pledges, and the vision
statements of governments and police.!® Prevalent use of reconciliation mandates has
helped to establish an influential organizing idea in society, recruiting disparate
groups under a unifying, if nebulous banner. While rhetorical support for reconcil-
iation has become the default political position, understandings of its intent and
application remain incomplete.!”

Attention to the genealogy of reconciliation as a political project helps to anchor
its content and illustrates how it has been subject to significant shifts in meaning
and articulation over its relatively short existence. Coulthard notes that the state
project of reconciliation arose to respond to and mitigate a period of Indigenous
militancy spanning the 1980s and 1990s, including a protracted armed stand-off in
the Kanyen'keha:ka (Mohawk) community of Kanesata:ke over an adjacent town’s
intention to expand a golf course into the community’s burial ground.'® Although
the project results from, and responds to, the struggles of Indigenous Peoples, it
nevertheless distorts and translates these into “state registers”!® Several distinct,
albeit overlapping phases of reconciliation have since ensued.

The “policy chain” of Canadas project of reconciliation is widely perceived to
begin in 1991 with the Royal Commission on Aboriginal Peoples (RCAP).%* A
massive undertaking convened in response to the events at Kanesata:ke, RCAP
produced a five-volume report urging the state to “restore justice to the relationship
between Indigenous and non-Indigenous people in Canada”*' The commission’s final
report was aspirational in tenor. Qualifying reconciliation as an embrace of “the
spirit and intent” of a nation-to-nation or treaty relationship, commissioners advo-
cated a substantive contraction of federal power in core areas like governance, lands
and resources, and economic development.?? Federal response to the commission’s
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report was muted, however, and the work of articulating the terms of reconciliation
fell principally to the courts.

Canada’s reconciliatory sortie overlapped with a global focus on processes of rec-
ognition and reparation.”> A key feature of this period domestically was a heightened
level of judicial activity as Indigenous litigants forced consideration of the newly
patriated Constitution Act and its inclusion of “existing aboriginal and treaty rights”
under section 35.>*Although the Supreme Court embraced reconciliation as a core
“animating principle” of section 35 rights, McCrossan notes, judicial interpretations
have shifted considerably since the first cases were adjudicated in the 1990s.2° Early
judgments suggested that the elevation of Aboriginal rights could not be achieved
without moderating federal authority, but this orientation was short lived.?® Marking
the first substantive realignment in the meaning of reconciliation, the 1996 Van der
Peet decision emphasized the primacy of Crown sovereignty as an incontestable
certainty to which Indigenous groups must reconcile or otherwise be made
consistent.?’

This shift carried significant implications. Notably, notions of political and eco-
nomic reorganization were largely displaced by an emphasis on cultural recognition.?®
Government embraced such recognition as a “field of power through which colonial
relations [could be] maintained” and embedded in the terms of modern treaties,
self-government agreements, federal legislation, and in its project of reconciliation.?
Focusing principally on Canada’s residential school system, the government set in
motion a period of retrospection, apology (with the expectation of forgiveness), and
commemoration for historical violence and wrongdoing.*® In 2008, the government
formally apologized for the residential school system as a “policy of assimilation,”
launching the Truth and Reconciliation Commission (TRC) in response.’! In 2015,
the government pledged to accept and implement the TRC’s 94 Calls to Action
(Trudeau). A statutory holiday, the National Day for Truth and Reconciliation, was
established in 2021 as a “public commemoration of [...] the legacy of residential
schools [...] [and] a vital component of the reconciliation process.”*?

The government’s labours help to determine which ideas are taken up and insti-
tutionalized in society. For example, alongside government initiatives, professional
sports teams dress their players in orange Every Child Matters jerseys, meant to
honour residential school survivors.*> The state encourages what Baloy describes as
a “mediated consumption”™* of events or moments when Indigenous people are
“culturally visible,” structuring how reconciliation and Indigeneity are interpreted
and performed.*® Cultural recognition has been the structural foundation and defining
force of reconciliation, yet the project’s sociopolitical role has become too important
to remain static for long. Just as the state’s embrace of a conciliatory approach to
Indigenous relations represents a shift in the organization of colonial power, recon-
ciliation continues to be refined as it is operationalized.

Today, reconciliation is undergoing another period of flux as a focus on economics
is formally integrated with earlier emphases on recognition and commemoration.
Part of a wider, capital-friendly upheaval of the legislative and regulatory structures
governing First Nations,*® the development of the commercial potential of reconcil-
iation represents a further strategy for capital accumulation. The term itself is being
eclipsed by a new moniker: economic reconciliation.’” Related policy initiatives
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include Indigenous—provincial intergovernmental agreements establishing compatible
rates of taxation on everything from the sale of fuel to property on and off reserve.’®
The National Indigenous Economic Development Board denotes an increase in
approval rates under Canada’s Additions to Reserves programme in 2017 and 2018
adding to First Nations reserve land bases, as economic reconciliation.’® Industry
has also adopted the term. An agreement between the North American energy
company Enbridge and 23 First Nations and Métis communities for an 11.57% stake
in a pipeline project known as Seven Pipelines, Seven Generations is championed
as economic reconciliation.”” The term has also surfaced in popular discourse. An
opinion piece published in the Calgary Herald simply defines economic reconciliation
as “natural resource development”*! Conversely, economic reconciliation is given
shape refracted through what it is not. The term is not extended to self-directed
or assertions-based economies such as the tobacco trade.

If a precise definition of economic reconciliation is not immediately clear, more
important is its entrance into colloquial discourse, signalling a period of transition
in the utility of reconciliation as a political construct. What accounts for this tran-
sition? To understand the relationship between reconciliation, economic reconciliation,
and the rise of the latter, I consider the development of the reconciliation project
within the longer history of state-Indigenous—capital economic relations. Colonial
administrations, Canadian governments, and corporate entities have worked in
concert to destroy Indigenous economies and, by turns, to exteriorize Indigenous
people from the Canadian economy or to manage narrow forms of involvement,
deferential to state and corporate interests.*> Buttressing law and policy, narratives
denoting an Indigenous “alignment with a state of nature,’*® disinterest in market
participation, lack of enterprising initiative, and inability to “adequately occupy or
administer space” have been used to rationalize the management of Indigenous
people and economies conceptually and materially within the capitalist economic
domain.** A contemporary addendum to this ideological frame, the reconciliation
project’s conflation of Indigeneity with apolitical and noncommercial expressions of
culture reinforces characterizations of First Nations economies as naturally weak
and requiring corrective intervention from the state and capital. At the same time,
several decades of Indigenous militancy, judicial litigation, and scholarship counter
these legal and narrative frameworks. Resource extraction companies increasingly
contend with Indigenous populations who will not be shut out of decisions con-
cerning the use and development of their lands, which, in the words of one energy
insider, “scare the hell out of investors”*

The rise of economic reconciliation responds to this evolving landscape, repre-
senting a nuanced shift rather than a break from colonial legacies of dispossession
and accumulation. The project of reconciliation affords recognition for limited forms
of cultural expression but strangles concomitant political, economic, and geographic
agency—yet uncritical endorsement of its restrictive parameters is today an estab-
lished societal expectation.*® This is the platform from which economic reconciliation
builds, extending the project’s conciliatory or “good-feeling” language to the economic
realm.” Fung suggests the term is used to bridge “capitalist extraction and progres-
sive liberalism,” packaging reconciliation as a “profitable venture for all Canadians*
Put another way, economic reconciliation provides a language to refocus the emphases
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of the contemporary period, from commemoration and conciliation to marketability
and profit potential.

The state project of economic reconciliation markets the development of fiscal
relationships with Indigenous groups already bound by the apolitical contours of
reconciliation, structuring First Nations’ access to capital exclusively through
state-sanctioned legal, property, resource, and taxation regimes. It may orient public
attention to First Nations economic disparity but in the absence of critical analysis,
nearly any economic venture becomes an act of reconciliation even if it reinforces
asymmetric distributions of wealth and power. Signing a deal for oil, mineral, or
natural gas resource development is economic reconciliation. Independently devel-
oping an industry based on tobacco as your own natural resource is not. If this
appears paradoxical, it highlights the state’s emphasis on Indigenous subservience
to assertions of Crown sovereignty even, or especially, when an Indigenous economy
is financially valuable. In the next section, I explore the Indigenous tobacco industry
as an example of an assertions-based economy that circumvents the state project of
reconciliation, particularly as demonstrated through its operational structure and
navigation of government criminalization and regulatory strategies. I also consider
contradictions and tensions within the industry itself.

The complexities of Indigenous tobacco

Tobacco is a product awash in big numbers and equally big contradictions. Despite
being linked to adverse health outcomes and premature death, roughly 21 percent
of the world’s adult population, or 1.1 billion people, smoke.* The global tobacco
market was valued at 900 billion USD in 2022 and is projected to reach 1.1 trillion
USD by 2030.° While private companies reap the greatest financial benefits, tobacco
taxes represent a critical source of government revenue. In 2019, Canadian govern-
ments collected $8.3 billion in tobacco taxes.” But many tobacco markets operate
outside government taxation regimes. In 2008, Canadian authorities seized 1,079,529
cartons and bags of untaxed cigarettes, representing $60.6 million in lost federal
and provincial taxation revenue.’? Not surprisingly, untaxed tobacco products, com-
monly referred to as “illicit” or “contraband,” capture the attention of government,
industry, public health, and nongovernmental organizations.

The WHO Framework Convention on Tobacco Control defines the illicit tobacco
trade as “any practice or conduct prohibited by law and which relates to production,
shipment, receipt, possession, distribution, sale or purchase including any practice
or conduct to facilitate such activity”>® This includes cigarettes, fine-cut, pipe, or
roll-your-own tobacco, and raw tobacco leaf that is manufactured without govern-
ment authorization, enters a country without payment of excise duty, or bears a
counterfeit trademark. Although this definition encompasses diverse and global
phenomena, in Canada, state, media, and scholarly attention disproportionately
focuses on the tobacco markets of Indigenous Peoples.”* In this context, illicit or
contraband tobacco refers to products manufactured in Indigenous communities
without federal licence, produced under federal licence but sold tax-free to
non-Indigenous people, and those manufactured on Indigenous lands in the United
States and sold in Canada.>
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The percentage market share of the assertions-based Indigenous tobacco economy
is difficult to verifiably measure. Since 2009, the government’s Canadian Tobacco
Use Monitoring Survey (CTUMS) has asked respondents if they purchased cigarettes
from a First Nations reserve and to explain how the purchaser developed an aware-
ness of Indigenous tobacco products.®® Other calculation methods include comparing
rates of self-reported consumer use or butt collections with data on tobacco taxation
revenue. However, consumption estimates vary significantly. An independent study
from 2013 calculated consumption rates of Indigenous tobacco in Ontario at 11
percent,”” whereas a study with links to industry giants such as Imperial Tobacco
suggested a rate of 31 percent for the same period.® Smith, Thompson, and Lee
note that much of the research on illicit tobacco use commissioned by, or otherwise
linked to, the tobacco industry consistently reports higher rates of consumption
than independent estimates, often failing to “conform to recognized standards of
scientific practice such as peer review and validation.” Higher or inflated consump-
tion rates support an industry narrative that tax increases translate into higher rates
of illicit tobacco use and justify arguments for lower levels of taxation.®

Whatever the variability in assessments of market share, for Indigenous commu-
nities the “economic value of the tobacco sector is real”®® Indigenous communities
are involved in all aspects of the trade, including cultivation, manufacture, distri-
bution, and wholesale and retail sales. Tobacco provides secure employment, liveable
incomes, and serves as an economic driver for diverse tangential economies.®' The
elected council of the Six Nations of the Grand River estimates that the tobacco
industry employs roughly 2,000 people, or 20 percent of the community’s eligible
labour force.®* Noting that reliance on social assistance in the Mohawk community
of Tyendinaga is lower than in neighbouring municipalities, elected Chief R. Donald
Maracle describes participation in the tobacco industry as an “economic engine
[and] the exercise of rights to create an economy and to alleviate [...] poverty”s
In this way, the industry represents a contemporary iteration in an under-recognized
field of strong Indigenous economies, which, Opekokew reminds us, have always
been “continent wide” and based on “complex patterns of cooperation and trade”®*

The historical importance of trade to Indigenous sociopolitical organization is
difficult to overstate—serving to refresh and invigorate friendships and familial
affinities; spread news and information; connect disparate clans, villages, and nations;
and organize allyship in times of war.®> The tobacco economy retains similar political
significance today. For instance, the structure of the industry exceeds reserve bound-
aries, actively maintaining relations between communities and across nations over
wide geographical areas. In many communities, the industry provides one of the
few forms of income that is not connected to the Band Council system or the
Canadian government, and represents an important source of political and economic
independence.®® The industry’s autonomy is visible in its divergence from market
and legal norms. Like the historical economies of Indigenous Peoples, the
assertions-based tobacco industry turns on individual access to the resource.®’” In
contrast to the massive energy or mining projects that typify the economic devel-
opment pathways offered to First Nations, involvement in the tobacco industry does
not require communities to engage in limited or minority partnerships with private
companies for resource extraction or critical infrastructure development on their
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land.%® The industry is not dependent on corporate investment, not mediated by
government, and is subject to minimal or nonexistent licensure. It does not adhere
to Canadian revenue and taxation frameworks and products are sold tax-free at a
fraction of the cost of those found in state-regulated retailers. Government arguments
against the industry often centre on taxation and particularly on its refusal to collect
tax from non-Indigenous consumers.*’

If economic and political autonomy are correlative, the assertions-based tobacco
trade functions as both an economic and a political engine. The late Six Nations
elected chief Bill Montour viewed the industry “as the basis for a diversified econ-
omy” and a means from which to assert conditions on Indigenous-state relations.”
But there is scant scholarship treating the tobacco industry as a form of political
struggle not unlike rights or claims litigation, blockades, and land (re)occupations.”!
This omission is hardly surprising. An economy trading in a known cancer-causing
agent and bound to market capitalism is imbued with contradiction. However, a
failure to critically consider the Indigenous tobacco industry not only relinquishes
it to state designations of criminality but also risks tacit endorsement of essentialist
“caricatures” for what counts as Indigeneity.”> A refusal to disregard the industry
reveals a collection of acts that define and defend Indigenous economic power.
Assertions-based tobacco provides Indigenous polities with economic viability,
disrupts the restrictive template for reconciliation, and, if acknowledged as a rep-
resentation of contemporary Indigenous life, expands conceptions of Indigeneity to
include political and commercial dimensions.

The politics of markets

Cohen emphasizes the highly contingent variability of markets as active sites of
struggle over resource distribution and, in this instance, over spatiopolitical questions
of Indigenous nationalism and jurisdictive control.”?> As market forces have been
shown to dilute claims for justice and translate them into market-based solutions,
markets and social struggles are often held in polarity.”* For instance, mineral
resource companies negotiate mining access agreements with First Nations, eclipsing
land return struggles and land title litigations.”” Kuokkanen notes that most pathways
encouraging First Nations market involvement are structured to impair Indigenous
governance and economic systems.”® A critical survey of the Indigenous tobacco
industry challenges the notion of markets as universally moderating forces.

As a complex set of socioeconomic relations embedded within communities and
consistently renewing relations among them, the tobacco industry is not depoliticized
through market mechanisms but re-enforces Indigenous nationalist histories and
their contemporary expression.”” The industry alerts us to a mutability in the colonial
distributions of power as Indigenous (and particularly, Mohawk) Peoples’ articulations
of law, polity, and jurisdiction have led to independent economic strength and via-
bility. Antigovernment and promarket arguments undergird the project of economic
reconciliation, but they presuppose a hierarchical institutional relationship between
the state and capital on one hand, and First Nations on the other. The Mohawk
tobacco industry establishes a different dynamic of power, re-engineering the
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colonial-capitalist order by denying outside actors (government or corporate) author-
ity and jurisdiction over the industry, its people, and lands.”?® The criminalization
of the industry reveals a limit to settler capitalists’ tolerance for exchange: the
accumulation by Indigenous Peoples of significant wealth outside state-defined orders,
whether these be fiscal regimes like taxation or political ideals such as
reconciliation.

Assertions-based tobacco is a capitalist, forprofit industry that is housed in col-
lective assertions of polity and jurisdiction rather than in ideologies of liberalism
and individual rights. It is a lucrative, market-based enterprise that helps to preserve
a collective belief in a shared national identity, and retains a political ethos that is
typically expunged in capitalist systems of accumulation. The industry can be seen
as part of capital, redefining social relations towards market forms but functioning
according to its own political and cultural rationalities, “retaining some margin of
autonomy””® It is not anticapitalist yet helps to preserve a political identity long
slated for assimilation. Even as market forms are integrated within communities,
the daily practices of those involved in the industry curtail the reach of Canadian
legal authority within Indigenous spaces, visibly demarcating the place of Indigenous
jurisdiction.

Mapping the economy’s spatial footprint shows that it intervenes in the complex
relationship between processes of colonial dispossession and capitalist accumulation.
Although convenience stores are a typically innocuous feature of the commercial
landscape, in the case of Indigenous tobacco retailers they are conspicuous political
spaces. As commercial enterprises dependent on public patronage, Indigenous-owned
tobacco stores are necessarily highly visible, openly raising the spectre of Indigenous
political jurisdiction. Stores with signage advertising assertions-based tobacco
products are located throughout reserves, on major roads, and on provincial high-
ways. Their presence counters the imaginary of a spatially coherent state sovereignty
and shows that Canadian jurisdictional authority is not universal but diluted within
the lived spaces of Indigenous Peoples.®

Although not universally supported, the industry enjoys popular and institutional
backing within communities, which extends to determinations about how and by
whom it is governed. Band council spokespeople refute the notion that Canada has
a “jurisdictional right to tax and regulate tobacco on our Territories,”®' highlighting
the experience of “nested” and contested sovereignties.®? Operating from the same
perspective, First Nations police services refuse to execute the tobacco-related
warrants of provincial forces.®® Assertions-based tobacco enterprise denies the state
jurisdictional authority across overlapping legal and regulatory fields, including the
application and enforcement of the Criminal Code and tax law on Indigenous lands.
Federal and provincial police forces typically observe reserves geographical bound-
aries, focusing enforcement efforts on the seizure of assertions-based tobacco products
in transit between communities and postsale outside communities.3* Law enforcement
officials acknowledge that “claims related to treaty rights and traditional native
practices” complicate policing the industry even as it is criminalized.®®> The govern-
ment relies alternately on strategies of criminalization and regulation to constrain
the industry and its self-directed nature.
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Industry containment: criminalization

The history of antitobacco law and criminalization predates Canadian confederation,
with bans on smoking first imposed in the 1670s and followed by centuries of
moves and countermoves across the domains of legislation, sponsorship, and adver-
tising by tobacco companies, governments, law enforcement agencies, and public
and private enterprises such as media companies and sports organizations.’
Contemporary efforts to curb assertions-based tobacco demonstrate a substantial
allocation of state resources and personnel. Introduced in 2008, the Contraband
Tobacco Enforcement Strategy mandates the Royal Canadian Mounted Police (RCMP)
to provide organizational support to local anticontraband policing efforts.®” In 2012,
the Canadian and United States governments established a crossborder naval law
enforcement programme known as Shiprider. Officers from the RCMP and the
United States Coast Guard jointly staff maritime border vessels to seamlessly patrol
Canadian and American waters on either side of the international boundary.®® Sited
within global efforts to control and “contain flows of finance,’®® Shiprider integrates
the surveillance and policing of assertions-based tobacco on the waters between
New York State, Ontario, and Quebec in the vicinity of the Akwesasne Mohawk
Territory. The 2014 federal budget allocated $91.7 million over a five-year period
to establish a geospatial intelligence and automated dispatch centre, including
movement-detecting sensors and mobile dispatches to facilitate rapid police response.”
In the same year, federal legislation known as the Tackling Contraband Tobacco Act
came into force, adding to the legislative tools available to police the industry. The
Act amends the Criminal Code to make the possession, transport, and sale of
assertions-based tobacco products a criminal offence.’’ These efforts, along with
numerous targetted police operations, have resulted in large numbers of arrests and
tobacco seizures.

On March 30, 2016, the Streté du Québec (SQ) provincial police issued a press
advisory regarding an operation called Project Mygale. Transnational in scope, Mygale
was presented as the most significant police action targetting contraband tobacco
and Aboriginal organized crime to date.”? It involved 700 officers from numerous
forces, resulted in 60 arrests and the seizure of more than 52,000kg of tobacco
valued at almost $13.5 million.”> Mygale received national coverage from the Canadian
media, which framed the operation as a story about organized crime, wrongly indi-
cating that raids were conducted in the Mohawk community of Kahnawa:ke.**

Police and government representatives from Kahnawa:ke responded with a coun-
ternarrative. The Kahnawa:ke Mohawk Peacekeepers (KMP) clarified that no federal
or provincial police activity occurred on the reserve and that they would not execute
the tobacco-related warrants of outside forces.”> Council chiefs rejected the conflation
of assertions-based tobacco with criminality and iterated support for the industry
as a lawful enterprise based on historical practices and a sovereign prerogative that
was supported by governing Mohawk councils and communities. The late Kahnawa:ke
Grand Chief Joseph Tokwiro Norton identified tobacco as “our natural product.””®
Gina Deer, the tobacco portfolio chief for the Mohawk Council of Kahnawa:ke
(MCK), highlighted the longevity of the Kanyen’kehd:ka relationship with tobacco,
noting “It'’s something that we've always done. We've taught them, we've exposed
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them to these products and now we're vilified for [...] utilizing them for economic
development”?’

Settler states have a long history of using the law to criminalize the activities of
Indigenous Peoples,”® but legislative and enforcement measures have not ended
assertions-based practices. Police operations like Mygale bring conflict and uncer-
tainty, but they compel communities to consider their assertions-based economies
and corresponding issues such as the politics and terms of reconciliation. The dis-
crepancy between Kanyen'keha:ka and provincial police accounts of Mygale conveys
community preferences for self-directed rather than delegated authorities, regardless
of the accompanying risks. Although unintended, a result of the use of state law
against assertions-based tobacco can be to clarify and entrench community support
not only for the industry, but more expansively, for assertions-based interventions
across a broad spectrum of grievances such as land theft, resource access, or hunting
and fishing restrictions.”

In summary, criminalization represents an important state strategy to contain the
industry, but it is not without complications. Police enforcement might disrupt the
industry but it can also invigorate Kanyen’keha:ka political aspirations and latent
tensions over the politics of the contemporary colonial relationship, such as what
is offered and forbidden under Canada’s framework for reconciliation. At the same
time, there is a relationship between criminalization and regulation whereby the
threat of laws such as the Tackling Contraband Tobacco Act induces First Nations
to create regulatory environments on-reserve that are compatible with provincial
standards.'® If the terms of economic reconciliation involve the foreclosure of eco-
nomic initiatives housed in the “legal and territorial autonomy of Indigenous nations,”
criminalization is an incomplete rejoinder.!’! Anticontraband tobacco legislation
empowers police to intervene in the industry but securing Indigenous consent for
synergistic regulation is far more effective as a method of containment. Not sur-
prisingly, government efforts increasingly focus on the development of tobacco
policies, programmes, and intergovernmental agreements, as explored in the next
section.!??

Industry containment: regulation

The twenty-first century marks the beginning of a sustained increase in developing
intergovernmental agreements between First Nations, municipal, provincial, and
federal governments.'® Part of a systemic reorganization of the legal and regulatory
systems governing First Nations,'® agreements cover a wide array of issues, such
as the joint management of infrastructure developments, land use planning, and
shared service delivery of fire protection or public transportation. The drift towards
state-First Nations regulatory synergy extends to managing economies like
assertions-based tobacco. Whether this takes the form of a First Nations bylaw or
an intergovernmental agreement, the formal regulation of tobacco economies is
becoming normalized governmental practice. By ratifying bylaws or regulatory agree-
ments, band councils assume legal authority for the industry, ending its assertions-based
status, negotiating a percentage of its profits, and averting police action.
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Across the country, bands are encouraged to enter agreements on licencing,
control of supply, and taxation that are “parallel” to provincial law.!®> For example,
the Government of Prince Edward Island ratified taxation rebate agreements with
all First Nations in the province whereby Indigenous retailers apply the provincial
tax and receive rebates equal to the estimated consumption rates of Indigenous
buyers.!% Fifty-nine First Nations in Manitoba have entered tax-sharing agreements
with that province. First Nations “impose a band assessment” on tobacco products
equivalent to provincial taxation rates.!’” This is remitted to the province and then
returned to bands, less the taxes on sales to non-Indigenous consumers.'”® The 2021
federal budget introduced an optional framework for First Nations to implement
taxation on tobacco products, “fully harmonized” with the five percent federal goods
and services tax (GST).'” Additionally, some First Nations have established their
own tobacco laws. The Madawaska Maliseet First Nation Cannabis and Tobacco
Licencing Law makes holding a band-issued licence requisite for the production,
distribution, and sale of tobacco, controls access to the resource, and limits sales.''
Clearly, multiple regulatory models are in operation, but commonalities emerge in
how assertions-based economies are being adapted. All new legal and regulatory
frameworks ensure price parity between reserve and provincial retailers, foreclose
individual access to the resource, and redirect revenue streams from community
members to band councils and governments. The principal instrument structuring
this transformation is tax.

Taxation is perceived as an elemental process “constitut[ing] state-citizen rela-
tions”!!'! Being a taxpayer involves making remittances ostensibly in exchange for
public services, protections, and rights. It also confers a moral claim to political life
countering the narrative of the subsidized nontaxpayer and, in settler colonial soci-
eties, tax is central to how First Nations and the state negotiate their autonomies,
authorities, and interdependencies.''? The fiscal policy of economic reconciliation
rests on an edifying narrative of transition from typecast roles such as untaxed ward
of the state, or in this instance criminal tobacco smuggler, to the moral category
of empowered First Nations taxpayer. In contrast, communities with assertions-based
economies hold that “First Nations [...] do not collect taxes for a foreign govern-
ment”!® The disconnect between these positions is not trivial.

The invitation to reconcile hinges on formal integration into the national econ-
omy guided by tax programmes that the state works hard to imbue with an
“Indigenous morality” of mutuality and “reciprocity”’!'* The Government of Canada
asserts that taxes are essential for the expansion of First Nations’ legal, fiscal, and
jurisdictional powers.'!> The divergent responses of First Nations electing or refusing
to tax assertions-based products highlight the complicated relationality when the
material and political interests of Indigenous communities intersect with those of
the state. Indigenous Peoples’ attempts to “maintain a level of autonomy over land
management” and economic development are variedly expressed through the adop-
tion, adaptation, or refusal of government frameworks.!'® Integration into govern-
ment tax regimes is not necessarily attractive when an assertions-based industry
provides economically viable futures in a manner that also articulates polity
and place.
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Conclusion

Canada’s project of reconciliation requires that Indigenous expressions of sovereignty
and self-governance align with state law.!'” The government interprets the legislative
and regulatory authority of First Nations as deriving from “existing aboriginal and
treaty rights” under section 35 of the Constitution Act, self-government, modern
treaty and land claim agreements, and legislation, such as the Indian Act.!'® The
Canadian government argues that the assertions-based tobacco industry operates
outside of these legal categories, focusing on tax evasion and criminality, and draws
on law for the industry’s containment. Assertions-based economic activity that
competes with the state or capital, such as the tobacco industry, is deemed unlawful
even as the state promotes the idea of free market economies. But the industry
persists. Showing state legislative and judicial powers to be less definitive than
popularly acknowledged, assertions-based economies such as tobacco impel recon-
sideration of the legal and conceptual framing of Indigenous authorities and impor-
tantly, who has the right to define them.

Economic reconciliation, an emergent term, is invoked to reference diverse
Indigenous-state—capital economic arrangements, but is poorly defined with limited
discussion of its intended outcomes. Does achieving economic reconciliation mean
a reduction in unemployment levels, an increase in the availability of services and
housing, the elimination of economic disparity, or the facilitation of capital access
to Indigenous lands and resources? Considering a form of economy that is excluded
from this mandate reveals much about the project’s priorities. Although the
assertions-based tobacco industry has a positive impact on unemployment levels
and standards of living, it cannot be marketed by the state for political or economic
gain. The state does not view tobacco manufacturers, traders, and retailers as viable
subjects of reconciliation, yet thousands of Indigenous people participate in the
industry every day. Operating outside the frameworks regulating the Canadian
economy, industry participants collectively assert a form of self-governance inclusive
of commercial involvement and control of space.

Canada’s promise of economic reconciliation is not extended to people engaged
in assertions-based economies, and particularly those such as tobacco that generate
significant revenue. The assertions-based tobacco industry shows that the project
of economic reconciliation is also designed to constrain Indigenous economies that
are considered too strong, both financially and politically.!" If the government uses
law to criminalize such economies, it also seeks to foreclose the corresponding
enunciations of sovereign polity raised by their operation. Those involved in
assertions-based activity reject the status of state-subject, even if this rejection
places them outside of reconciliation frameworks.!” Communities that defy crim-
inalization and choose not to enter tax-sharing arrangements demonstrate a pref-
erence for a complicated and, in many ways, experimental relationship with the
state involving both independence and interdependence. Povinelli suggests that
zones operating outside of the normative legal order be viewed “as spaces in which,
at least potentially, a new ethics of life and sociability could emerge.”!*!
Assertions-based economies present an opportunity to implement untried visions
for Indigenous-state relations beyond the normative frameworks of law and
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regulation, to embrace a more complex and responsive version of (economic)

reconciliation.
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